and avoid any personal observations about the quality of the patient or his attitude towards the operation or indeed, those performing it upon him. Many cases have had to be settled where, no doubt due to personality differences, observations have been made in the notes which would be acutely embarrassing were they to come to the notice of the plaintiff and his advisers.
Once a claim has been begun and an action likely to come before the courts, the patient is likely to obtain a sight of his own hospital records. Recent legislation has enabled application to be made before an action ig begun for a sight of records, which has both the advantage of preventing worthless claims being pursued, so far as the surgeon is concerned, and also in revealing errors which may amount to negligence and thus to a settlement of a claim before substantial costs have been incurred and an action is brought to trial.
An abundance of proceedings once begun are never pursued at all. Many are withdrawn after an explanation has been given to a prospective claimant. Many others are settled out of court, in many cases for a payment less than might have been awarded were the matter to have been taken before a judge and argued at length. As has been mentioned, only a very few are heard in public and at full length before a judge.
Accordingly, the surgeon engaged in implant surgery has primarily to bear the fundamental principles of the law of negligence in mind. Apart from the possible difficulties he may encounter with the implant equipment itself, no specific law exists either to make his task more difficult or, it may be said, to make it any easier than for the reasonably competent practitioner in his field. Dr John Wall (Medical Defence Union, 3 Devonshire Place, London WIN2EA)
Implants and the Law -Grumbles and Writs
Dr Leahy Taylor has stressed the importance of the surgeon taking the patient fully into his confidence when advising him to undergo an operation, so that he will not subsequently complain that the hazards of complications or failure were greater than he had been led to expect. Mr George Bonney (unpublished), on the clinical aspects, has pointed out that legal repercussions occur not only when an evident complication such as sepsis or metal sensitivity has intervened but also when good relations have been lost between the patient and the surgeon. Mr Watt has outlined the sequence whereby a formal claim for damages is dealt with by the legal advisers of what are by now the opposing parties, patient and surgeon. My task is to reinforce all that they have said and to stress that although the surgeon who finds himself under attack may feel that the progress from a mere grumble to a disheartening writ may seem to be inexorable, on the contrary, with hindsight it can almost always be said that the dispute between the surgeon and his patient could have been minimized or perhaps averted, if it had been possible to make more time available for the crucial element of communication.
A patient may grumble at the manner of a surgeon who has carried out a highly skilled operation of which the result is perfect. This is an occupational hazard of a profession which deals with people who are in pain and whose livelihood may be in jeopardy. The eventual realization of success may be some weeks ahead but by this time the patient may have written a letter to the hospital administrator, to his Member of Parliament, to the Secretary of State, the ombudsman or the Sunday newspapers. Time and explanations will usually heal these wounds, though wounds they are, and an angry response from a surgeon to an unjustified complaint from a patient who does not realize how fortunate he is, can lead to an endless correspondence in which the skilled surgeon may find that his reputation for fair dealing with patients is impaired.
While claims for damages for negligence are all too common, implant surgery is a field in which many grumbles may come from patients who say: 'I accept that my operation was performed skilfully but my consent was obtained by concealing from me some of the essential facts upon which alone I could base it'. The patient is then alleging not negligence but the civil wrong between citizen and citizen, of assault for which the courts may order compensation to be paid even though it is acknowledged that there has been no failure of skill. For example, in a case where a metal hip implant broke, the burden of the patient's complaints, through his solicitors, was not that the surgeon had been negligent, but that he had not been told that the implant could ever break; if he had known this he would never have agreed to undergo the operation. However, in the case of Hatcher v. Black, Lord Justice Denning made it clear that a doctor does not have an absolute duty to tell the patient of all the known hazards of the procedure.
It need hardly be said that a grumble will immediately lead to a writ and that a settlement will have to be made out of court if human errors occur in this as in any other field of surgery. Sometimes, however, a patient and his legal advisers are convinced that a mishap must be self-evident negligence, such as when an arthroplasty dislocates; expert evidence is then made available to the patient and his advisers to indicate that this is not the case.
While human error and negligence will just as surely lead to writs and settlements in implant surgery as in other branches of medicine, the golden rule, when dealing with vulnerable patients who have often been in pain and built up optimistic hopes which may not have been realized despite the exercise of all skill, must be to communicate, to explain, to give honest and objective assessments of the likelihood of success, mentioning the predictable complications, such as metal sensitivity, so that the patient can decide for himself whether to accept the treatment that he is offered. is an accident well worth our admiration, That this Disease being new, and not long ago nameless, at least not known by this Name ... yet no man hitherto could be found out, who knew, or could shew, either the first Author of the Name, or the Patient to whom the appellation of the Disease was first accomodated, or the peculier place where it was don, or the maner how it cam to be dispersed among the common people: for the inhabitants having gotten a Name for the Disease, receave it with acquiescence as a thing done with diligence and deliberation, and are not at all further solicitous either about the Name, or the Author of the Name.' Thus Glisson, in 1651. This states the essential paradox of the situation. For Glisson (Fig 1) and his clinical contemporaries rickets was an absolutely new disease; yet it was one already well known to the common people of England, and endowed by them with a name whose origin was inexplicable. The newness of rickets to clinical experience at the time is amply evidenced. Glisson again:
'That some new Diseases altogether unknown to the Ancients have, for some Ages lately past, invaded divers parts of Europe, is a known and undoubted truth ... in which number this very affect ... may be justly Registred. For if we examine al the diseases of Infants and children described either by the Ancients or Modern Writers in their Books of the Diseases of Infants, we shall meet with none with a sufficient exactness doth delineate the condition and Idea of this evil ... He, who will accurately contemplate the signs of this affect... may most easily persuade himself, That this is absolutely a new Disease . . .' Again, Sir Thomas Browne (see Keynes 1968), in 'A Letter to a Friend', written probably in 1657, wrote: 'In the Years of his Childhood he had languished under the Disease of his Country, the Rickets; after which notwithstanding many I have seen become strong and active Men; but whether any have attained
